IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND VH TNEY : Cl VIL ACTI ON
. :
MARTI N HORN, et al. E NO. 99-1993
MEMORANDUM
Bartl e, C. J. Cct ober 30, 2008

Before the court is the Amended Petition of Raynond
Whitney for a wit of habeas corpus under 28 U . S.C. § 2254. He
was originally sentenced to death for first degree nurder in
1982. As will be explained in further detail, the Court of
Common Pl eas of Phil adel phia County resentenced Whitney to life
in prison without the possibility of parole in January, 2008.

I .
The facts are viewed in a |light nost favorable to the

Commonweal t h, which obtained a verdict of guilty. See Lanning v.

S.E. Pa. Transp. Auth., 181 F.3d 478, 481 (3d Gr. 1999). On

Cct ober 10, 1981, shortly before 4:00 AAM, Witney broke into

t he West Phil adel phia apartnment of Juliana Mnor through a second
story window. Arnmed with a knife, Wiitney entered Mnor's
bedroom where she lay in bed. Witney threatened to kill her if
she did not remain quiet and asked her if she recogni zed him

M nor replied that she did not, even though she recogni zed him
fromthe nei ghborhood. After Mnor told Witney that she had no

nmoney, he proceeded to take valuables fromher jewelry box and a



can of beer fromher refrigerator. Before he left, Witney

di sabl ed M nor's phone by cutting the wire, unscrew ng the

nmout hpi ece on the handset, and renoving the speaker inside the
phone. Whitney then announced that he was in the wong apartnent
and clinbed out the wi ndow onto a | edge.

Monents | ater, Wiitney entered a nei ghboring apartnent
in which Jehad Taha and Mahin Miurtaza, husband and wi fe, resided.
Upon hearing a noise in the apartnent Taha got out of bed to
investigate. Mirtaza heard soneone hit Taha, and she attenpted
to call the police fromthe bedroomtel ephone. Before she
conpleted the call, she saw Taha reappear at the bedroom door
wi th bl ood running down his chest and face. Witney was standi ng
behind himholding a knife to his neck. Mirtaza quickly hung up
t he phone as Whitney threw Taha on the bed. Whitney approached
Murtaza with the knife pointed at her chest and denmanded to know
why she was on the phone. When the police operator called back,
Wiitney told Murtaza to answer and say that everything was fine.

Wi t ney demanded noney and jewelry fromthe couple and
ri pped Murtaza's pierced earrings fromher ears. He announced
his intention to rape Murtaza and tore off her brassiere.
Unsatisfied with the jewelry the couple surrendered, Witney
ordered theminto the living roomwhere Muirtaza said she had |eft
her purse. Taha, still bl eeding, headed toward the bathroom
wher eupon Wi t ney st abbed himbefore forcing himinto the living
room Mirtaza enptied the contents of her purse on the fl oor,

and Whitney expressed his disappointnent. He took a drink of
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water fromthe refrigerator, hugged Miurtaza, and touched her
breast while reiterating his intent to rape her. He threw her to
the floor. Wen Taha protested, Witney stabbed hi m again.
Whitney told Murtaza "after | kill him then I amgoing to fuck
you." \Whitney unfastened his pants and pulled out his penis.
Taha tried to intervene. Wiitney attacked himyet again while
repeating "I'mgoing to kill you."

Wi | e Taha and Wi tney struggled, Murtaza was able to
run out of the apartnent to find help. She encountered two
police officers, Sergeant Wagner and O ficer MIler, who ran back
to the apartnment with her. The officers saw Witney, covered in
bl ood, crouched over Taha, pulling a knife out of Taha's chest.
They imedi ately arrested Wiitney. Soon after arriving at a
hospital Taha died as a result of his twenty-eight stab wounds.

In the search incident to Wiitney's arrest, police
recovered several itenms from Witney' s person that he had stol en
fromthe two apartnments. Police also seized Witney's bl ood-
stained clothing and knife. Later tests reveal ed that the bl ood
was consistent with Taha's blood type. At trial, both Mnor and
Murtaza, testifying for the Coomonweal th, identified Witney as
their assailant. Mirtaza also identified himas the assail ant of
Taha.

On May 4, 1982, a jury convicted Wiitney of first
degree nmurder, two counts of robbery, two counts of burglary,

attenpted rape, indecent assault, terroristic threats, and two

counts of possession of an instrument of crime. The jury
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sentenced himto death. On July 15, 1986, the Pennsyl vani a
Suprene Court upheld the conviction and death sentence.

Wi t ney' s judgnent becane final ninety days |ater, on October 15,
1986, when his wndowto file for a wit of certiorari to the
United States Supreme Court closed.

On Novenber 13, 1990, Wiitney filed a pro se petition
for collateral relief under Pennsylvania' s Post Conviction Relief
Act ("PCRA "), 42 Pa. Cons. Stat. § 9501, et seq., in the Court
of Conmon Pl eas of Phil adel phia County. The court stayed
Wi t ney' s execution and appoi nted counsel. Through counsel,
Whitney filed four anmended petitions for post conviction relief
on March 8, 1991, Septenber 23, 1991, Decenber 17, 1991, and
June 4, 1992 respectively. Wiitney asserted that trial counsel
was ineffective in failing to: (1) advise Witney of his right
to testify, and to call himto testify at trial concerning, inter
alia, his intoxicated state; (2) seek a non-jury trial as Witney
want ed; (3) present the testinmony of Dr. Gerald Cooke at the
guilt phase in support of a claimof dimnished capacity; (4)
obj ect when Sergeant Robert Wagner testified that Witney
mai ntai ned silence at the time of his arrest; (5) present
evi dence of an absence of a significant history of crimnal
convictions at the penalty phase; (6) argue Wiitney's age as a
mtigating circunstance at the penalty phase; (7) object to jury
instructions at the penalty phase and to object to the verdict
slip which neglected to informthe jury that it need not find

mtigating circunstances unani nously; (8) object to jury
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instructions at the penalty phase because the aggravating
ci rcunstance of "torture" was not defined; and (9) present

wi t nesses on behal f of Whitney at the penalty phase. Witney v.

Horn, 280 F.3d 240, 246-47 (3d Cir. 2002) ("Witney I1"). The
Court of Common Pl eas denied PCRA relief on January 3, 1995, and
t he Pennsyl vani a Suprenme Court affirmed nore than three years
| ater on February 26, 1998.

Wiitney filed a habeas corpus petition under 28 U. S. C
§ 2254 in this court on May 6, 1999 in which he raised eighteen
clainms, only sonme of which he had presented to the state court.
On June 7, 2000, we granted Whitney's petition for habeas corpus
on the ground of ineffective assistance of counsel. See

Strickland v. Washington, 466 U S. 668 (1984). W held that

counsel had failed to object to a jury instruction which
erroneously placed on the defendant the burden to prove voluntary
i ntoxication at the tinme of the crinme and which thus relieved the
Commonweal th of its burden to prove specific intent to commt

first degree nurder. \Witney v. Horn, 170 F. Supp. 2d 492, 503-

04 (2000) ("Witney 1"). Because we granted relief on this
ground, we did not reach Wiitney's other clains. 1d. at 503.
Al t hough acknow edgi ng Whi tney's counsel was deficient, our Court

of Appeal s reversed on February 5, 2002 because in its view

Whitney suffered no prejudice. Witney I, 280 F.3d at 259, 262.
It remanded for consideration of Wihitney's other clainms. 1d. at
262.



Wil e Whitney was awaiting a decision on his petition
for certiorari, the United States Suprene Court decided Atkins v.
Virginia, 536 U S. 304 (2002). In that case, the Court held that
executing the nentally retarded violates the Ei ghth Arendnment's
prohi bition on cruel and unusual punishnment. Atkins, 536 U S. at
321. We held Witney' s case in abeyance to allow himto pursue
an Atkins hearing in the state court. Finding the evidence of
Whitney's nmental retardation "overwhel ming,” the Court of Comon
Pl eas vacated Whitney's death sentence and resentenced himto
life without possibility of parole on January 16, 2008. N.T.
1/16/08 at 5. The Commonweal th did not appeal. Wiitney is now
back before this court to litigate his remai ni ng habeas corpus
cl ai ns.

O Wiitney's original eighteen clains, only nine
remain.! As stated in Whitney's Suppl emental Menorandum of Law
in Support of Amended Petition for Wit of Habeas Corpus, these
nine clains, with their new nuneration, are:

(1) Petitioner was denied a fair trial where

his statenent to the police was inproperly

adm tted agai nst hi m because his nental
retardation, organic brain danage, illiteracy

1. Because this is no longer a death penalty case, Witney
concedes as noot C ains One, Two, Four, Seven, Eight, N ne, Ten,
and Fifteen (as originally labeled in his Arended Petition for a
Wit of Habeas Corpus). Witney deleted Claim Sixteen after the
Commonweal th chal | enged his Petition under Rose v. Lundy, 455
U.S. 509, 519 (1982) as a m xed petition of exhausted and
unexhausted clains. Whitney al so concedes the portions of C aim
Si x that our Court of Appeals decided against him but he
preserves the portion of ClaimSix that asserts that trial
counsel failed to present all avail abl e evidence of Wiitney's

I nt oxi cati on.
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and ot her nental health inpairnents rendered
hi m unabl e to make a knowi ng and intelligent
wai ver of his Mranda rights and any such
pur ported wai ver was invol untary;

(2) The Commonweal th's discrimnatory use of
perenptory chall enges to exclude African
Anmericans fromthe jury violated petitioner's
rights under the Sixth, Eighth, and
Fourteent h Anendnents;

(3) Petitioner is entitled to relief fromhis
convi cti on because trial counsel
ineffectively failed to investigate and
present all of the avail abl e evidence of
Petitioner's intoxication;

(4) The Comonweal th was inproperly permtted
to introduce irrelevant and inflamratory
testinmony that Petitioner allegedly used an
ali as;

(5) Petitioner's Fifth, Ei ghth, and
Fourteenth Amendnent Ri ghts were viol ated
when the Commonweal th's witness testified
about Petitioner's post-arrest and post-
M randa war ni ng sil ence;

(6) Trial counsel's failure to advise the
Petitioner of his right to testify was

i neffective assistance of counsel which
violated Petitioner's rights under the Fifth,
Si xth, Eighth, and Fourteenth Amendnents to
the United States Constitution;

(7) Petitioner was denied a fair trial where
defense counsel failed to investigate,

devel op, and present evidence of his

i nnocence of first degree nurder;

(8) To the extent that state court counsel
failed to raise and/or properly litigate the
i ssues discussed in this petition, they were
ineffective, in violation of the Sixth,

Ei ght h, and Fourteenth Amendnents; and

(9) Petitioner is entitled to relief because
of the cumul ative prejudicial effect of the
errors in this case.



Under Abu-Jamal v. Horn, 520 F.3d 272, 285 (3d Gr

2008) trial counsel must nake a contenporaneous objection to the
prosecutor's discrimnatory use of perenptory strikes to state a

clai munder Batson v. Kentucky, 476 U.S. 79 (1979). \Witney

concedes that his trial counsel did not nake such an objection,
but he requested that we defer ruling on his Batson claimuntil
the Court of Appeals ruled on the Petition for Rehearing in the
Abu- Janmal case. Pet'r's Supplenental Mem of Law in Supp. of Am
Pet. for Wit of Habeas Corpus at 25. On July 22, 2008, our
Court of Appeal s denied rehearing. Abu-Janmal, Nos. 01-9014 & 02-
9001 (3d Cir. Jul. 22, 2008) (Order Den. Sur Pet. for Reh'Q).
Thus, Caim Two, Wiitney's Batson claim wll be denied.

For the remaining eight clains, there is the threshold
i ssue of whether we are able to reach the nerits.

1.

The Antiterrorismand Effective Death Penalty Act of
1996 governs and restricts the power of the federal courts to
grant habeas corpus relief to state prisoners such as Witney.
See 28 U S.C. § 2254. Under 8§ 2254(a), a federal court may
entertain a habeas corpus petition from™"a person in custody
pursuant to the judgnent of a State court and to grant relief
only on the ground that they are in custody in violation of the
Constitution or laws or treaties of the United States."” 28
US C 8§ 2254(a). A federal court may not grant relief unless
the state prisoner has exhausted all available renedies in state

courts. 28 U.S.C. 8§ 2254(b)(1)(A); Lanbert v. Blackwell, 134
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F.3d 506, 513 (3d Gir. 1998). Additionally, federal courts may
not entertain habeas petitions fromstate prisoners where the
hi ghest state court denied relief on an "independent and adequate

state ground” such as the failure of the prisoner to conply with

a state procedural requirenment. Coleman v. Thonpson, 501 U. S.
722, 729-30 (1991).

To determ ne whether a petitioner has exhausted his
state court renedies the first inquiry is whether he has "fairly

presented” his clainms to the state courts. MCandless v. Vaughn,

172 F.3d 255, 260 (3d Cir. 1999). "To 'fairly present’' a claim
a petitioner nust present a federal clainis factual and | egal
substance to the state courts in a manner that puts them on
notice that a federal claimis being asserted.” [d. at 261. The
cl ai m brought before the federal court nust be the "substanti al

equi valent” of that raised in the state court. Evans v. Court of

Common Pleas, Del. County, Pa., 959 F.2d 1227, 1231 (3d Cir

1992) .

O Wiitney's nine clains, CaimOne, CaimThree, part
of ClaimFive, and daimSix were fairly presented to state
courts. These clainms are therefore properly exhaust ed.

In CaimOne, Wiitney alleges that his nental
i mpai rments precluded himfrom naking a knowi ng and intelligent

wai ver of his rights under Mranda v. Arizona, 384 U.S.

436 (1966), and that his statenents made after his "waiver"” were
therefore inproperly admtted at trial. The Pennsylvani a Suprene

Court addressed this very same argunent in Whitney's direct
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appeal. See Commobnwealth v. Witney, 512 A 2d 1152, 1156-57 (Pa.

1986). Wiitney did not raise this issue in his PCRA petition,
but his challenge on direct appeal, which the court rejected,
pl aced the state courts on notice of his federal claim See

Castille v. Peoples, 489 U S. 346, 351 (1989).

Wi t ney concedes the portions of CaimThree that our

Court of Appeals rejected in Wiitney Il but preserves the claim

that trial counsel ineffectively failed to investigate and to
present all avail abl e evidence of Wiitney's intoxication. This
portion of the claimwas fairly presented in his PRCA proceedi ng
when Whitney alleged that trial counsel was ineffective in
failing to call himto testify regarding his intoxicated state.
That PCRA claimput the state courts on notice that Witney woul d
make an ineffective assistance of counsel claimrelated to trial
counsel 's presentation of evidence concerning Witney's
i ntoxication at the tinme of the nurder.

Claim Five, that Commobnweal th witnesses inproperly
testified about Wiitney's silence not only after his arrest but
al so after receiving his Mranda warnings, was partially raised
in the state court. In his state PCRA petitions Witney sinply
chal I enged the testinony regarding his post-arrest pre-Mranda
si | ence.

The Commonweal t h concedes Whitney properly raised in
the state court CaimSix that trial counsel rendered ineffective

assistance in failing to advise Witney of his right to testify.
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Claim Four, part of ClaimFive, CaimSeven, Caim
Eight, and CaimN ne were not fairly presented to the state
courts. CaimFour, that the Comonweal th inproperly introduced
evi dence that Witney used an alias, was not raised. Also, as
di scussed above, Whitney did not previously raise the portion of
Claim Five challenging the introduction of his post-Mranda
si | ence.

In CaimSeven Wiitney alleges that trial counsel was
ineffective in failing to investigate, devel op, and present
evi dence of Wiitney's innocence of first degree nurder because of
intoxication. 1In the state proceedi ngs Witney clai nmed that
trial counsel was ineffective in failing to a call a physician to
testify in support of a claimof dimnished capacity and that
trial counsel was ineffective in failing to call Wiitney to
testify about his intoxicated state. Neither of these clains
sufficiently put the state courts on notice of Witney' s much
broader claimthat counsel ineffectively investigated, devel oped,
and presented evidence of Whitney's innocence of first degree
nmur der .

Whitney did not fairly present aimEight in state
court. CaimeEight alleges, "To the extent that state court
counsel failed to raise and/or properly litigate the issues
di scussed in this petition, they were ineffective.” Witney's
i neffective assistance of counsel claimin state court enunerated
an entirely different list of alleged deficiencies of counsel.

For a state court collateral claimto be the "substanti al
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equi valent” of a federal habeas claim "both the |egal theory and
the facts on which a federal claimrests nust have been presented

to the state courts.” Landano v. Rafferty, 897 F.2d 661, 669 (3d

Cr. 1990). That Witney raised sonme ineffective assistance of
counsel clains in state court is insufficient to exhaust al
possi bl e i neffective assistance clains based on different facts.

See Picard v. Connor, 404 U S. 270, 276-78 (1971).

In CaimN ne Witney alleges a cumul ative prejudicial
effect of the previous eight clains. Witney made no such claim
in state court.

For those clainms that Wiitney did not fairly present to
the state court, further analysis is required to determ ne
whet her Whi tney has nevertheless fulfilled the exhaustion
requi renent. Under the concept of futility, a petitioner does
not have to return to the state court to seek to exhaust state
court renedies "if it is clear that [his] clainms are now

procedural ly barred under [state] law. " Whitney Il, 280 F.3d at

250. Pennsyl vania | aw now i nposes a strict one-year statute of
l[imtations on the raising of any PCRA clainms fromthe date the
petitioner's judgnment becomes final. 42 Pa. Cons. Stat.

8§ 9545(b)(1); Commonwealth v. Banks, 726 A 2d 374, 375 (1999).

Wi tney' s conviction becane final on Cctober 15, 1986. It would
therefore be futile for himnow to attenpt to exhaust any
unexhausted state court renedi es because of the one-year tinme bar

under the statute. Witney Il, 280 F.3d at 251-52.
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Futility, w thout nore, does not nean that this court
may proceed to the nerits of Witney's unexhausted C ai ns Four,

Seven, Eight, Nine, and part of CCaimFive. In Witney Il the

Court of Appeals instructed us to determ ne under Lines v.
Lar ki ns whet her Whitney can denonstrate "cause and prejudice" for
his failure to exhaust, and if he can do so nmay we proceed to the

merits of his unexhausted clains. Witney IIl, 280 F.3d at 253

(citing Lines, 208 F.3d 153, 166 (3d Cr. 2000)).

To prove cause, a petitioner must show that external
ci rcunst ances that cannot fairly be attributed to himcaused the
procedural default. Lines, 208 F.3d at 166 (quoting Col eman, 501
U S at 753). Witney's cause arises out of the 1996 anendnents
to the PCRA. During the time that Whitney's PCRA petition was
pendi ng before the Pennsyl vania Suprenme Court, the Conmonweal th's
CGeneral Assenbly adopted significant changes to the PCRA that
took effect on January 16, 1996. Relevant here is 42 Pa. Cons.
Stat. 8§ 9545(b), which states:

(1) Any petition under this subchapter,

i ncluding a second or subsequent petition,

shall be filed within one year of the date

t he judgnent becomes final.?

(35 For pur poses of this subchapter, a

j udgnment becones final at the conclusion of

direct review, including discretionary review

in the Suprenme Court of the United States and

the Suprene Court of Pennsylvania, or at the
expiration of tinme for seeking the review

2. The three exceptions to § 9545(b)(1) are not relevant
her e.

-13-



Prior to the anmendnents, Pennsylvania |law permtted
prisoners to file successive petitions for post-conviction relief
wi thout any limts on tine or on the nunber of petitions they

filed. Witney I, 170 F. Supp. at 497 (citing Commonwealth v.

Peterkin, 722 A 2d 638, 642 (1998)). Wen the new | aw went into
effect, it provided for a one-year grace period whereby anyone
whose judgnment becane final on or before January 16, 1996 had
until January 16, 1997 to file his or her first petition for
post-conviction relief. [1d. at 498 (citing Act of Nov. 17, 1995
(Speci al Session No. 1), 1995 Pa. Laws 1118, No. 32).

As noted above, Whitney's conviction becane final on
Cctober 15, 1986. By the tinme the anendnents to the PCRA took
effect on January 16, 1996, Wiitney had already filed his first
PCRA petition. In fact, it had been pendi ng since Novenber 13,
1990, and as of January 16, 1996 it was awaiting decision by the
Pennsyl vani a Suprenme Court. Whitney could not avail hinself of
t he one-year grace period in the 1996 anendnents because he had
already filed his first petition for post conviction relief. The
new | aw suddenly elimnated the possibility of filing successive
petitions without tine limts and made no provision for the
filing of a successive PCRA petition during the grace period.
One week before the grace period closed, on January 9, 1997,
Whitney tried filing a second PCRA petition pro se, but the PCRA
court dismssed it w thout prejudice on August 4, 1997 because
his first petition was still pending before the Pennsylvani a

Suprene Court. Wen, on February 26, 1998, the Pennsyl vani a
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Suprene Court finally affirnmed the denial of Wiitney's first PCRA
petition, Whitney was | ong past the one-year tine limt, and he
turned to federal court for relief.

For a state procedural rule such as a tinme bar to be an
i ndependent and adequat e ground on which to deny post conviction
relief, it nmust have been "firmy established" at the tinme it was

applied against the petitioner. Ford v. CGeorgia, 498 U S. 411,

423-24 (1991). The rationale is one of fairness: "Novelty in

procedural requirenents cannot be permtted to thwart reviewin
[federal court] applied for by those who, in justified reliance
upon prior decisions, seek vindication in state courts of their
federal constitutional rights.” 1d. at 423 (quoti ng NAACP v.

Al abama ex rel. Patterson, 357 U. S. 449, 457-58 (1958)).

Since Wiitney 11, our Court of Appeals has repeatedly

hel d that the PCRA's one-year tinme limt could not operate as a
ground for denying federal habeas review of Pennsylvani a
prisoners' clainms until the time bar becanme firmy established

|aw. See Fahy v. Horn, 516 F.3d 169, 189 (3d Cr. 2008); Taylor

v. Horn, 504 F.3d 416, 428 (3d G r. 2007); Bronshtein v. Horn

404 F.3d 700, 709-10 (3d Cir. 2005). The tinme bar in the

January, 1996 PCRA anendnments was not firmy established when the
| aw went into effect because the Pennsylvania Suprene Court
continued to invoke the relaxed waiver rule in capital cases

until several years thereafter. Bronshtein, 404 F.3d at 708; see

Commonweal th v. MKenna, 383 A 2d 174, 181 (1978). Under that

rul e, Pennsylvania courts would "transcend procedural rules” in
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capital cases to pronpote the "overwhelmng public interest” in
ensuring that executions conport with the requirenents of the
United States Constitution. MKenna, 383 A 2d at 181.

The Pennsyl vani a Suprenme Court did not abandon the
rel axed wavier rule until Novenber, 1998, alnost three years

after the 1996 anendnents took effect. See Commonweal th v.

Al brecht, 720 A 2d 693 (1998). The court further clarified the
following nonth that a PCRA petitioner whose judgnment becane
final before January 16, 1996 and whose PCRA petition was pendi ng
during the grace period could not file a subsequent PCRA petition
either while the first was pending, or after the first was denied

if that denial occurred after January 16, 1997. Commonwealth v.

Peterkin, 722 A 2d 638, 641 (Pa. 1998). Finally, on March 2,
1999 the court held in Commonweal th v. Banks, 726 A. 2d 374, 376

(1999), that the PCRAtime limt is jurisdictional and courts are
not free to ignore it. Qur Court of Appeals has not decided

whi ch of these three dates, Novenber 23, 1998, Decenber 21, 1998,
or March 2, 1999, nmarks the point at which the one-year tine
[imt found in 8 9545(b) (1) becane a "firmy established rule,"”
but it has inplied that it was March 2, 1999. Holland v. Horn,

519 F.3d 107, 116 n.5 (3d Cr. 2008); Bronshtein, 404 F.3d at 709

(citing Fahy v. Horn, 240 F.3d 239, 245 (3d Gr. 2001)). Under

any one of these dates it is clear that the one-year tinme bar was
not firmy established while Wiitney's first PCRA petition was

pendi ng.
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In Holland v. Horn, a case simlar to Wiitney's, our

Court of Appeals permtted a district court to hear the habeas
clainms of a Pennsylvania state prisoner who failed to amend his
PCRA petition that was pendi ng when Al brecht and Peterkin were
decided. 519 F.3d 107, 116 n.6 (3d Cir. 2008). Like Holland,
VWhitney filed his PCRA petition prior to the tinme the one-year
time bar becane firmy established.

We concl ude that Wi tney has established cause for not
exhausting his unexhausted state cl ai ns because of his reliance
on the rel axed wai ver rule and because of the absence of a firny
establ i shed i ndependent and adequate state tine bar. See
Hol  and, 519 F.3d at 119; Lines, 208 F.3d at 166.

Havi ng shown cause under Lines, and the absence of an
i ndependent and adequate state ground preventing our review under
Hol | and, the next question under Lines is whether Witney has
shown prejudice as a result of being unable to raise his clains
in the state courts. The United States Supreme Court's recent

decision in Fry v. Pliler, 127 S. C. 2321 (2007), informs our

understanding of "prejudice.” In Fry, the Court held that "in

§ 2254 proceedings a court nust assess the prejudicial inpact of
constitutional error in a state-court crimmnal trial under the
"substantial and injurious effect' standard set forth in Brecht."

127 S. C. at 2328 (citing Brecht v. Abrahanmson, 507 U S. 619

(1993)). Although Fry dealt with a petitioner who, unlike
Wit ney, had raised all of his habeas clains in state court, we

understand Fry to apply to Wiitney's newy raised clainms as well.
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In Fry, the Court recogni zed that the Brecht standard applies "in
virtually all 8 2254 cases” and that it applies "whether or not
the state appellate court recognized the error and reviewed it
for harm essness.” 127 S. C. at 2325, 2328. Moreover, our

Court of Appeals already found in Wiitney Il, which predated Fry,

that Brecht "bears on our analysis" of prejudice. 280 F.3d at
257.

We cannot determ ne whet her Wiitney suffered prejudice
as aresult of his inability to raise his clains in the state
courts without consideration of the nerits of those clains. W
therefore turn to the substance of his clains for habeas corpus
relief.

L.

In CaimOne, Wiitney asserts that he was "denied a
fair trial where his statenent to the police was inproperly
adm tted agai nst himbecause his nental retardation, organic
brain damage, illiteracy and other nmental health inpairnents
rendered himunable to make a knowi ng and intelligent waiver of
his Mranda rights and any such purported waiver was
involuntary." Police gave Witney the warnings under M randa,
before interviewing himfor nore than an hour. See 384 U S. at
444- 45, Wiitney refused to sign a statenent after the interview
and he later noved to bar the prepared statenment from evi dence
based on his incapacity to waive Mranda rights.

There are two distinct aspects to a Mranda wai ver.

See Mranda, 384 U.S. at 444. First, the wai ver nust have been
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made voluntarily and w thout coercion. Colorado v. Connelly, 479

U S 157, 167 (1986); Mdran v. Burbine, 475 U S. 412, 421 (1986).

We find no evidence in the record that police forced or coerced
Wiitney to talk to police for an hour and fourteen m nutes, and
Wi tney's counsel clarified at oral argunent that he does not
contend his confession was coerced. Second, a Mranda waiver
nmust have been made knowi ngly and intelligently. The Suprene
Court has defined this standard of conprehension as "a ful

awar eness of both the nature of the right bei ng abandoned and the
consequences of the decision to abandon it." Moran, 475 U S. at
421. The Court later clarified, however, that the fundanental
concern is sinply preventing a defendant from being conpelled to

testify against hinself. Colorado v. Spring, 479 U S. 564,

574 (1987). The Mranda waiver standard "does not require that a
crimnal suspect know and understand every possi bl e consequence
of a waiver of the Fifth Amendnent privilege." |d.

After a lengthy hearing on the notion to suppress, the
Court of Common Pl eas found that Witney made a know ng,
intelligent, and voluntary waiver of his Mranda rights. On
di rect appeal, the Pennsylvania Suprene Court affirmed the deni al
of the notion to suppress Whitney's statenent. |t reasoned:

As to appellant's contention that he was not

intellectually capable of waiving his rights,

we have consistently refused to adhere to a

per se rule of incapacity to waive

constitutional rights based on nenta

deficiencies. Comonwealth v. Hicks, 353

A.2d 803 (1976). The fact that a defendant

has a low I.Q does not in and of itself
render his confession involuntary.
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Commonweal th v. dover, 412 A 2d 855 (1980);
Commonweal th v. Crosby, 464 Pa. 337, 346 A 2d
768 (1975).... [T]he suppression court's
finding that appellant nade a know ng and
intelligent waiver of his Mranda rights is
supported by the record and thus, the court
did not err in denying appellant's notion to
suppress the incrimnating statenent.

Commonweal th v. Wiitney, 512 A 2d at 1156-57.

The Pennsyl vani a Suprenme Court reviewed the record from
t he suppression hearing and consi dered the evidence presented
regarding Whitney's capacity to waive his Mranda rights. 1d. at
1156. Whitney had presented an expert, Dr. Gerald Cooke, who
testified that Wiitney had a basic concrete understanding of the
war ni ngs and rights but that he was incapable of inplenenting
them especially if he was intoxicated. |d. Witney also
present ed evidence of intoxication through the testinony of two
friends who said that he had been drunk at a party on the night
| eading up to the nurder. [d. On cross-exam nation, the defense
elicited testinony fromthe officer who transported Witney to
police headquarters after the nurder that Witney's breath
smelled of alcohol. [1d. The Commpbnwealth rebutted the evidence
of intoxication with the testinony of two police officers and two
police detectives who said that Witney showed no signs of
intoxication at the tinme of his arrest or police interview and
with Whitney's own statenent to the detectives that he was not
drunk. 1d. The detectives who took Whitney's statenment further
testified that he showed a cl ear understanding of his Mranda

rights. 1d.
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Were a state court has ruled on a habeas petitioner's
claim a federal court may only grant relief if the state court
ruling was

(1) ... contrary to, or involved an

unr easonabl e application of, clearly

establ i shed Federal |aw, as determ ned by the

Suprene Court of the United States; or

(2) resulted in a decision that was based on

an unreasonabl e determ nation of the facts in

light of the evidence presented in the State

court proceeding.

28 U.S.C. 8§ 2254(d). A state court decision is "contrary to"
Suprene Court precedent if the state court "arrives at a

concl usi on opposite to that reached by [the Suprenme Court] on a
guestion of law," or if the state court "confronts facts that are
mat eri al ly indistinguishable froma rel evant Suprene Court

precedent and arrives at [an opposite] result.” WIllians v.

Taylor, 529 U. S. 362, 405 (2000). "[A] run-of-the-m |l state-
court decision applying the correct legal rule from [ Suprene
Court] cases to the facts of a prisoner's case would not fit
confortably within 8 2254(d)(1)'s contrary to clause.” 1d. at
406. "A state-court decision that correctly identifies the
governing legal rule but applies it unreasonably to the facts of
a particular prisoner's case certainly would qualify as a
deci sion involv[ing] an unreasonable application of ... clearly
established Federal law." 1d. at 407-08.

In reviewing Wiitney's claim the Pennsylvani a Suprene

Court properly identified Mranda v. Arizona as the governing

standard for a waiver of Fifth Anmendnent rights. |Its decision

-21-



that there was adequate support in the record to deny the notion
to suppress was not an unreasonable analysis of the facts. There
was anpl e evidence to support a finding that Witney was
conpetent to waive.

We are unpersuaded by the argunent that we shoul d defer
to the Court of Common Pleas' finding at Witney' s January, 2008
Atkins hearing that the evidence of his nental retardation is
"overwhelmng.” NT. 1/16/08 at 5. The standard for
establishing nmental retardation under Atkins to avoid execution
is different than the standard for finding a defendant
i nconpetent to waive his Mranda rights. Under Atkins, a court
need nerely find that the defendant is nmentally retarded in order
to grant himprotection fromexecution. 536 U S. at 321.

In Atkins, the Court cited with approval the Anmerican
Associ ation of Mental Retardation's ("AAVR') definition of nenta
retardation, and many courts rely on it when conducting Atkins
hearings. 1d. at 308 n.3. That definition has three el enents:
"significantly subaverage general intellectual functioning,
generally defined as an 1 Q of about 70 or bel ow, acconpani ed by
related limtations in adaptive functioning; and onset prior to

the age of 18." Lewis v. Quarterman, 541 F.3d 280, 283 (5th Gr

2008). It is clear that the judge presiding over Wiitney's
Atkins hearing relied on the AAMR definition. In finding Witney
mental ly retarded, the court nade three specific factua

findings: "that his I1Qis no greater than 70, that the onset of

the nental retardation existed before the age of 18, and that the
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nunber of adaptive deficits that the testinony reveal ed was
considerable.” N T. 1/16/08 at 5. The judge did not offer
further analysis of Whitney's nental capacity, nor did he need to
under AtKins.

In contrast to the Atkins rule, there is no per se rule
that a showing of nmental retardation alone is enough to negate a

defendant's ability to waive Mranda. U.S. v. Robinson, 404 F.3d

85, 861 (4th G r. 2005) (collecting cases); see Solemyv.

Stunes, 465 U.S. 638, 648 (1984). Rather, a court nust engage in
a case-by-case evaluation based on the defendant's uni que
circunstances. W find no inconsistency between the ruling of
the Court of Common Pleas at the Mranda hearing and its ruling
at the Atkins hearing.

Even if the state courts erred and Wiitney is correct
that his constitutional rights under Mranda were viol ated by the
failure to suppress his statenment, we would still be unable to
grant relief. Under Fry, any error nust have had a "substanti al
and injurious effect or influence in determning the jury's
verdict." 127 S. . at 2325, 2328 (quoting Brecht, 507 U S. at
623). Even if Wiitney's statenment was wongfully admtted into
evidence, it did not undermne the integrity of his conviction.
Wthout Wiitney's statenment, jurors would still have heard
overwhel m ng evidence of Wiitney's guilt. Mirtaza testified that
she saw Wiitney repeatedly stab Taha and that he said to her
"after 1 kill him then | amgoing to fuck you." He denonstrated

his intent to foll ow through on the threat when he tore off her
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brassi ere, touched her breasts, threw her to the floor, and
pul l ed out his penis. Police officers who arrived at the scene
testified that they saw Waitney pull a knife out of Taha's
bl oodi ed chest. Furthernore, Taha suffered no | ess than twenty-
ei ght stab wounds and the bl ood coating Witney's clothing and
knife was consistent with Taha's, not Witney's, blood type.

There was no question Whitney had the necessary nental
state to be found guilty of first degree nmurder. For instance,
Wi tney revealed his lucid nental state in the neticul ous manner
in which he disassenbled Mnor's phone. Evidence of his specific
intent to kill Taha is easily found in his repetition of the
mantra "l'mgoing to kill you.” @G ven the overwhel m ng evidence
of Whitney's guilt, the adm ssion of Whitney's incul patory
statenent to police, even if in error, could not have had a
substantial inpact on the mnds of the jurors in reaching their
verdict. See Fry, 127 S. C. at 2325.

As a second aspect of his Mranda claim Witney
asserts in ClaimOne that trial counsel was ineffective in
failing to investigate appropriately and failing to present

evi dence of Wiitney's nmental retardation at the suppression

hearing.® To win an ineffective assistance of counsel claim a

3. Witney also clains that counsel was ineffective in failing
to present evidence of intoxication to the jury at the sentencing
hearing. In Pennsylvania, the jury's only role at a capital
sentencing hearing is to determ ne whether the defendant should
be sentenced to death or to life in prison. 42 Pa. Cons. Stat.
8§ 9711. Although the jury sentenced Wiitney to death, when the
court |ater vacated the sentence and reduced it to life in

(conti nued. . .)
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petitioner nmust show under Strickland v. WaAshi ngton that

counsel 's performance fell bel ow an objective standard of
reasonabl eness and that counsel's ineffectiveness was prejudici al
to the outcone of the petitioner's case. 466 U S. at 688, 692.
Strickland i nposes on attorneys a duty "to nmake
reasonabl e i nvestigations or to make a reasonabl e deci sion that
makes particul ar investigations unnecessary.” 466 U S. at 691.
Strickland does not establish that an attorney nust investigate

"every conceivable line of mtigating evidence," but neither does
it establish that a cursory investigation is sufficient where a

reasonabl e attorney woul d make further inquiry. Waggins v. Smth

539 U. S. 510, 527, 533 (2003). Utimtely, to succeed under
Strickland, a petitioner nust show that counsel's deficient

per formance caused prejudice. The Strickland prejudice analysis

is essentially the same as the prejudice analysis under Fry. See

Al brecht v. Horn, 485 F.3d 103, 139 (3d G r. 2007); Witney 11

280 F.3d at 258. For the reasons discussed above, Witney
cannot denonstrate prejudice. Even if trial counsel deficiently
failed to investigate and present evidence of Witney' s nental
retardation, the best result counsel could have achi eved woul d
have been suppression of Witney s statenent. The adm ssion of
the statenent, however, does not neet the prejudice standard set
forth under Fry because of the overwhel m ng evidence of Witney's

guilt.

(...continued)
prison, it extinguished any claimWitney nay have had for
prejudicial error.
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In CaimThree Witney asserts that "trial counsel
ineffectively failed to investigate and present all of the
avai |l abl e evidence of [his] intoxication." Despite this broad
characterization of the claim what Witney specifically alleges
is that trial counsel failed to call an expert witness to testify
regardi ng his blood al cohol level at the tinme of the hom cide.

What the defense did offer at trial on the issue of
i ntoxi cation was the testinony of three of Whitney's friends who
had been at a party with himon the night |eading up to the
murder, as well as Whitney's hospital records from previous
i nstances of intoxication. Dwayne Dillard testified that on the
ni ght of the murder, Whitney had drunk sonme beer and "about
several cups” of rum N T. 4/28/82 at 286, 291. He also

testified that it was his inpression that Wiitney was "too

i ntoxi cated" at the party. 1d. at 295. Lewis Wiite stated on
the witness stand that Wi tney appeared intoxicated and was
"staggering,"” but he did not know what Whitney drank and did not
testify as to the quantity of his intake. [d. at 305-06. Judy
Bai | ey added that she saw Wiitney drinking at the party, but she
did not say anything about the anbunt. N T. 5/03/82 at 327. The
defense al so introduced records fromthe Phil adel phia General

Hospi tal docunenting an al cohol overdose Wi tney experienced in

1973 and evi dence of intoxication in 1976, all a nunber of years

before the crines in issue. |1d. at 342-43. Police did not test
Wi tney' s bl ood al cohol | evel when they arrested him [d. at
347.
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Wi t ney now argues that trial counsel should have
of fered testinony of an expert who coul d have cal cul at ed
Wi tney' s bl ood al cohol | evel based on Witney' s al cohol
consunption and his height and weight. The problemwth this
suggestion is that no expert could have made the cal cul ation
since there was no evidence in the record as to the anount of
al cohol Whitney consuned during the relevant tine period.
Wit ney has al so submtted to this court certain affidavits to
show what a thorough investigation into his intoxication at the
time of the nmurder would have reveal ed. These are not hel pful.
The only relevant reference to Whitney's intoxication on that
fateful norning is froma report of Dr. Gerald Cooke, a
psychol ogi st, who did not exam ne Whitney until March of 1982,
sonme five nonths after the nurder. At that time Dr. Cooke wote
to trial counsel that Whitney told himhe had been drinking from
noon until the time of the nurder, which occurred shortly before
4:00 AM* Wiitney did not say how much al cohol he had consuned.
Dr. Cooke wites also, "Despite the drug and al cohol use his
menory for events is adequate."” (Cooke Rep. 3). There is
not hi ng before us to denonstrate that trial counsel could have

presented any further probative evidence of Witney's |evel of

4. In his report Dr. Cooke wites, "[Wiitney] says that he had
been drinking fromnoon until the tine for the offense at 3:00

A M" (Cooke Rep. 3). W note, however, that the Pennsyl vania
Suprene Court reported the nurder took place shortly before 4:00
A M, Commonwealth v. Witney, 512 A 2d at 1154, and both O ficer
Ml ler and Sergeant Wagner testified that they headed to Taha and
Murtaza's apartnent in response to dispatch calls nade around
4.10 AM, NT. 4/23/82 at 7, 39.
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i ntoxication, and his performance was therefore not deficient.

Wit ney suffered no prejudice under Strickland, and we will deny

Cl ai m Thr ee.

In CaimFive, Witney asserts that the Comonweal t h
wongfully elicited testinony about Whitney's pre-Mranda and
post-Mranda silences. For his post-arrest pre-Mranda claim
Whitney points to the testinony of Sergeant Robert Wagner that
Wi tney did not say anything to hi mwhen he put himup against a
wall at the tinme of his arrest. For the post-Mranda claim
Wi tney references the testinony of Detectives Raynond Dougherty
and Al an Twynman that Wiitney refused to sign the statenent they
prepared for himafter he had received his Mranda warnings and
had spoken at length with them N T. 4/23/82 at 15; N T. 4/28/82
at 188, 20S.

It is well-established under the Suprene Court's

decision in Doyle v. Ohio that the governnent may not use a

defendant's silence following Mranda warnings to i npeach him or
t he expl anations offered by the defense. 426 U S. 610, 617-20
(1976). Consequently, it was constitutional error for the
detectives to conmment on Wiitney's refusal to sign a statenent
after he had received his Mranda warni ngs.

As with Wiitney's other clains, Fry requires that we
apply the substantial and injurious effect standard before we
grant habeas relief. Brecht, the case that first articulated the
standard, dealt with a Doyle violation. There the Suprene Court

hel d that the Doyl e violation was harm ess error because (1) the
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state's references to the defendant's post-Mranda silence were
i nfrequent, (2) they were cumulative in |light of the permssible
references to the defendant's pre-Mranda silence, and (3) the
evi dence of guilt was "if not overwhelm ng, certainly weighty."
Brecht, 507 U. S. at 639.

In Whitney's case, the references to his post-Mranda
silence were infrequent. He points to only two occurrences in
the six-day trial record, each less than a page in length. On
the other hand, we find the Conmonweal th's evidence that Whitney
did not sign a statement was different than, and therefore not
curul ati ve of, evidence showing Wiitney's pre-Mranda sil ence at
the tine of arrest.

Most inportant is the third factor. Wen |ooking at
the Doyl e error against the weight of the other evidence, the
“crucial inquiry is the inpact of the error on the mnds of the
jurors in the total setting.... [We nust of necessity weigh the
i npact of evidence on the jury and cannot hel p but nake a
judgnment as to how the jury woul d reasonably perceive [the
defendant's] version of events with and wi thout the Doyl e

violation.”™ Hassine v. Zimernman, 160 F.3d 941, 955 (3d G r

1998) (internal quotations and citations omtted). Evidence of
Whitney's guilt was overwhel m ng and evi scerates any cl ai m of
prejudice. The arresting officers saw Wiitney pull a knife out
of Taha's bl oodi ed chest, and two victimw tnesses identified
Whitney. Thus, we find no prejudice to Wiitney as a result of

the Doyle violation. W wll deny CaimFive.
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Doyl e does not protect a defendant fromreferences to
his pre-Mranda silence imediately followi ng his arrest.

Brecht, 507 U S. at 628; United States v. Johnson, 302 F.3d 139,

146 (3d Cir. 2002); United States v. Cumm skey, 745 F.2d 278,

278-79 (3d Cir. 1984). Wiitney therefore does not have a claim
for constitutional error based on the testinony of Sergeant
Wagner who nade reference to Wiitney's conduct at the tinme of his
arrest but prior to his being read his Mranda warni ngs.

In CaimFour Wiitney all eges that the Conmonweal th
i mproperly introduced irrelevant and inflammtory testinony that
he used an alias. Oficer Tony Mller testified that when he
arrived at the scene and asked Raynond Whitney his name, he
responded "Raynond Long."™ N. T. 4/23/82 at 39-40. Routine
booki ng questions at the tine of arrest regarding the arrestee's
bi ographi cal data, such as nane, address, height, weight, eye
color, date of birth, and current age, fall outside the scope of

M randa and do not require warnings. Pennsylvania v. Miniz, 496

U S. 582, 601-02 (1990). It was perm ssible for police to ask
Wi tney his name and his response is not subject to Mranda
suppression. W find no constitutional error or prejudice as a
result of this testinony and will deny C ai m Four.

In ClaimSix Wiitney alleges that trial counsel
ineffectively failed to advise himof his right to testify. W
acknow edge the fundanental right to testify on one's own behal f.

See Cooper v. lahoma, 517 U.S. 348, 354 (1996). Whitney argues

that his nmental inpairnments rendered himunable to conprehend his
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right to testify given the limted expl anations counsel offered
him The PCRA court denied this claim As the Pennsylvani a
Suprene Court wote:

The record reflects that appell ant was

advi sed he had a right to testify. Wile
appel l ant clains he did not know he had a
right to testify or did not discuss
testifying with counsel, he adnmitted that the
trial judge had advised himof his right to
testify. The PCRA court did not believe
appellant's clains, noting that he was
evasi ve when exam ned about his prior
contacts with his counsel. Here, appellant
fails to denonstrate that he did not know he
had a right to testify, particularly since
appel lant admtted that he had been i nforned
by the trial court of his right to testify
and since the PCRA court did not otherw se
bel i eve appel | ant.

Commonweal th v. Witney, 708 A 2d 471, 476-77 (Pa. 1998). Under
Wllians this is a reasonable application of federal |law. See
529 U.S. at 405-08. |If in fact Wiitney' s rights were viol ated,
we nonet hel ess find no prejudice in counsel's decision not to
pl ace Whitney on the stand. Testinony from Wi tney woul d not
have caused the jury to return a different verdict. W wll deny
C ai m Si x.

In CaimSeven Witney alleges that trial counsel
ineffectively failed to investigate, devel op, and present
evi dence of his innocence of first degree murder. Specifically,
he contends that trial counsel should have secured and presented
expert testinony regarding the unreliability of eyew tness
identification and, in particular, of cross-raci al

identification. Witney has nade no show ng that such expert
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testinmony was actually available or that a failure to present it
had a substantial and injurious effect on the jury verdict.
Accordingly, we will deny C aim Seven.

In CaimEi ght Witney all eges that counsel was
generally ineffective in failing to raise and/or properly
litigate the issues Wiitney now raises in his habeas petition.

We have found that Doyle error occurred as alleged in ClaimFive
but nonet hel ess that Whitney suffered no prejudice and is not
entitled to relief. Therefore, we cannot find that he was
prejudiced by trial counsel's failure to previously raise or
litigate any of the issues raised here in his pending notion for
habeas corpus relief. W wll deny CaimEight.

In his final claim CaimN ne, Witney seeks relief
based on the cumul ative prejudicial effect of all of the
constitutional violations he alleges. Errors that do not
i ndi vidual ly warrant habeas relief may do so when conbined if
their cunul ative prejudi ce underm nes the fundanental fairness of
the trial. Fahy, 516 F.3d at 205; Albrecht, 485 F.3d at 139. 1In
eval uating cumul ative prejudicial effect, the substantial and
injurious effect standard applies. Albrecht, 485 F.3d at 139.
One way of asking the prejudice question is whether the
“cunul ative prejudice resulting fromthe errors ... underm ned
the reliability of the verdict.” 1d. W have not granted relief
for any of Whitney's clainms and found nerit only to a portion of
ClaimFive. Even if other clainms did have nerit, their

curul ative prejudicial effect could not rise to the level of a
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substantial and injurious effect given the overwhel m ng evi dence
of guilt. See Fry, 127 S. C. at 2328. W w | therefore deny
Cl ai m Ni ne.

Accordingly, for the reasons set forth above, we wll
deny Whitney's petition for habeas corpus relief inits entirety
on the nmerits, even if he is not procedurally barred with respect

to some of his clains.?®

5. Under 28 U S.C. 8 2254(b)(2), "An application for a wit of
habeas corpus may be denied on the nerits, notw thstandi ng the
failure of the applicant to exhaust the renedies available in the
courts of the State.™
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RAYMOND VHI TNEY ) Cl VIL ACTI ON
. )
MARTI N HORN, et al. NO. 99-1993
ORDER

AND NOW this 30th day of Cctober, 2008, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat :

(1) the anmended petition of Raynmond Whitney for a wit
of habeas corpus is DEN ED;, and

(2) no certificate of appealability is issued.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



